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expected of her. The trials and sacrifices through which she has 
passed have left no trace of bitterness- — least of all does she cherish 
any resentment against her youngest daughter. On the contrary, she 
rejoices in the wealth and power with which a benignant Provi- 
dence has blessed you. She only appeals to you not to let pass the 
present golden opportunity to finally dispose of the only remaining 
question in connection with her public debt. She earnestly hopes 
that her suggestion will commend itself to your good judgment, and 
that your legislature will authorize the appointment of commis- 
sioners, with power to co-operate with us in stating the account 
between the two states. If, however, your action shall be unfavor- 
able, Virginia will feel that she has done her duty, and that respon- 
sibility for the consequences will not lie at her door. 

In taking leave of you, gentlemen, I cannot refrain, on behalf of 
myself and associates, including the attorney general, an eminent 
citizen of my state, from expressing to you our sincere appreciation 
of the cordial reception accorded us here not only by His Excellency, 
your governor, but by your committees tonight. I can assure you 
that whatever may be the result of our mission, we will recall with 
pleasufe the considerate attention you have shown us. 



THE SWAYNE IMPEACHMENT PROCEEDINGS. 



By E. Hilton Jackson, Washington, D. C. 



February 3rd, 1905, marked the actual beginning of the impeach- 
ment trial of Charles Swayne, Judge of the District Court of the 
United States in and for the Northern District of Florida. Not 
since the dramatic incidents connected with the impeachment trial 
of Andrew Johnson, President of the United States, had the Ser- 
geant-at-Arms of the Senate made such a proclamation as "Hear 
Ye ! Hear Ye !" etc., at once so dear and familiar to the members 
of the legal profession. 

These impeachment proceedings had their inception in a joint 
resolution of the Legislature of Florida transmitted to the House 
of Representatives, and upon which the proceedings were based. 

On the 13th day of December, 1904, the Judiciary Committee 
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of the House of ^Representatives introduced the following resolu- 
tion: "Kesolved, That Charles Swayne, Judge of the District 
Court of the United States for the Northern District of Florida, 
be impeached for high crimes and misdemeanors." The resolution 
was agreed to and thereupon a committee of five, of which Mr. 
Palmer, of Pennsylvania, was chairman, was appointed to acquaint, 
the Senate with the foregoing and demand that the Senate compel 
the appearance of said Charles Swayne to answer said impeach- 
ment. The committee on the next day reported to the House that 
they had proceeded to the Bar of the Senate and had impeached 
Charles Swayne in the name of the House and of all the people of 
the United States for high crimes and misdemeanors. Forthwith, 
to wit, December 14, 1904, the Speaker appointed a committee, 
of which Mr. Palmer was also made chairman, to prepare the 
articles of impeachment. This committee set to work immediately, 
and, on January, 10, 1905, was able to report that the evidence 
sustained twelve articles of impeachment and submitted the same 
to the consideration of the House, with the recommendation that 
they be adopted. The articles as presented by this committee were 
adopted by the House on January 18th and embraced substantially 
the following charges : 

First. That Judge Swayne violated an Act of Congress by not 
having taken up his residence in his District as the law requires : 
"Every judge shall reside in the District for which he is appointed, 
and for offending against this provision shall be guilty of a high 
misdemeanor." 

Second. Having imprisoned and fined certain lawyers in his Dis- 
trict and certain citizens therein without authority of law upon 
an alleged contempt proceeding. 

Third. That he used the property of a bankrupt corporation 
which was in the possession of the court for his own convenience 
and the convenience of his friends and family without making com- 
pensation to the owner and under the claim that he had the right 
to do so because the property was in the hands of the court. 

Fourth. That he obtained money from the United States by 
a false pretence and under the claim that he expended ten dollars 
a day for his necessary expenses of tra\el and attendance while 
holding court outside of his District, when in point of fact his 
expenses were much less. 
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These charges also involved the contention that Judge Swayne 
had forfeited his tenure of office because he had not conformed 
to the good behavior required by Art. Ill, sec. 1 of the Constitu- 
tion, upon which the right to hold office is predicated. 

On the same day these articles of impeachment being voted on 
seriatim, in the House were adopted, and the Speaker, pursuant to 
resolution, appointed seven Managers who were authorized to con- 
duct the impeachment in the Senate. 

On the 24th day of January, 1905, the managers on the part of 
the House appeared in the Senate and exhibited the foregoing 
articles of impeachment. The Chief Justice of the United States 
was invited to attend in the Senate chamber to administer to the 
members the oath required by the Constitution. Because of the 
inability of Hon. W. C. Frye to discharge the duties of his office 
other than those involved in presiding over the Senate in legisla- 
tive and executive sessions, the Senate appointed Hon. 0. W. 
Piatt, of Connecticut, to preside during the impeachment pro- 
ceedings. Later in the day the Chief Justice appeared and adminis- 
tered the oath to the President pro tempore, Mr. Piatt, and to the 
Senators, and thereafter the Senate sat as a court, and during 
these proceedings was entirely divested of its legislative functions. 

The managers on the part of the House of Representatives 
were Hon. Henry W. Palmer, of Pennsylvania; Hon. Martin E. 
Olmsted, of Pennsylvania; Hon. James B. Perkins, of New York; 
Hon. Henry D. Clayton, of Alabama; Hon. David A. DeArmoud, 
of Missouri ; and Hon. David H. Smith, of Kentucky. 

Hon. James M. Thurston and Hon. Anthony Higgins appeared 
as counsel for Judge Swayne. 

These preliminaries being over, February 3, 1905, marked the 
actual beginning of the impeachment trial. By an order adopted 
relative to procedure, it was directed that in all matters relating 
immediately to the trial, such as questions affecting evidence, the 
managers and counsel should make any request or explanation to 
the presiding officer only ; and it was further directed that Senators 
could engage in no colloquy with counsel or managers, but should 
address themselves only to the presiding officer. 

The answer of Judge Swayne, filed in the Senate to these articles 
of impeachment, was very much in the nature of an answer filed in 
an equity court, wherein he alleged, among other things, in response 
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to each of said articles that the facts as set forth did not if true 
constitute an impeachable high crime as defined in the Constitution 
of the United States. It is significant that this contention of 
the respondent in his answer was precisely the point made by the 
minority of the Judiciary Committee which presented the impeach- 
ment resolutions in the House, and which also operated very 
powerfully with the Senators who voted for acquittal. With 
reference to the charge that he had obtained money from the United 
States under the false claim that he had expended ten dollars a 
day for his expenses of travel, Judge Swayne contended that he 
honestly construed the law making provision for said expenses 
to entitle him to ten dollars per day, without being required to ascer- 
tain at the time of making said certificate for his expenses whether 
or not said sum of ten dollars had been actually expended. As a 
matter of fact, on his own admissions much less than ten dollars 
a day was expended and no offer was ever made by him to refund 
anything in excess of his actual expenses. In this view of the law 
he was sustained by an exhibit from the records of the Treasury 
Department showing that many of the district judges had placed a 
similar construction thereupon. 

The averments of the answer in this respect did not charge that 
any other judge falsely certified to the amount of his expenses 
as claimed from the government more than he had actually 
expended, nor was there any evidence to this effect. Besides it is 
not conceivable that any evidence in this respect was competent. 

Replying to the charge that he had used the property of a bank- 
rupt corporation, which was in the possession of the court, for the 
convenience of himself and family without compensation, he alleged 
that he accepted the use of the car of said corporation which had 
been voluntarily tendered him as an act of courtesy and which 
could in no manner enter into the. administration of the affairs 
of the said railway company under this receivership; and he 
further denied that he was guilty of any abuse of judicial power 
thereby or that his judicial actions were in any way influenced or 
affected in any manner his official position or action. When this 
article was under discussion in the House it was urged by the 
defenders of Judge Swayne that the House could not impeach him 
with consistency because some of its members accepted passes from 
railroads. 
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Replying to the charge that he had violated the law by not having 
taken up his residence in his District, he denied that he failed 
to acquire a residence as provided for in said law. 

The most serious charge against Judge Swayne was the alleged 
illegal and arbitrary sentence imposed upon Messrs. Belden and 
Davis, two of the most upright and distinguished members of the 
Florida Bar. It seems that the title to certain lands in Pensacola 
was involved in a law suit pending in Judge Swayne's court. Judge 
Swayne had so acted, by negotiating with a real estate agent in 
Pensacola for certain of the lands which were in litigation before 
his court, as to induce the attorneys for the plaintiff to believe 
that he had an interest in said lands. These attorneys thereupon 
dismissed their suit in Judge Swayne's court and immediately began 
a suit of ejectment against him in the courts of the State of Florida. 
Judge Swayne held that the bringing of such suit in the State 
Court was an attempt on the part of Belden and Davis to force 
him to recuse himself in the litigation in his own court so that 
another judge might be called into the Federal Court to try the 
title to the lands in question. For this offense on the part of these 
attorneys he sentenced them to imprisonment, imposed a heavy 
fine and also disbarred them for a period of two years, which sen- 
tence was in violation of the very statute governing contempts 
under which he proceeded. He was thereafter reversed by the 
United States Circuit Court, sitting in the Northern District of 
Florida, to which the matter was referred in habeas corpus pro- 
ceedings. On the part of those who supported this article of 
impeachment, it was urged that a judge above all others is presumed 
to know the law and that an ignorance of the law in this case was 
all the more reprehensible in view of the ruling of the United States 
Supreme Court, construing the very statute in question and denying 
the right of the judge both to imprison and fine for an act such 
as Belden and Davis were charged with. In presenting this article 
of impeachment, the House of Representatives took the high ground 
occupied by Charles James Fox, justly styled perhaps the greatest 
debater in the British House of Commons, and one of the Managers 
of the impeachment against Warren Hastings. Mr. Fox, on this 
occasion, said : 

"And if there be one office of a judge more sacred than another, after to do 
justice, to acquit the innocent and condemn the guilty, it is to proportion the 
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punishment to the crime. For he who annexes great punishments to small 
crimes and light punishments to heavy and grave offenses, differs little from him 
who condemns the innocent and acquits the guilty. If a half million is exacted 
as a punishment for so light a crime as delay of payment of a small sum, it is 
little better than if the innocent be found guilty, because he who is nearly inno- 
cent has a punishment fit only for those that are essentially guilty. On the other 
hand, if he who is greatly criminal is lightly punished, the object of punish- 
ment, which is to prevent the commission of crimes, is lost. Every judge, 
therefore, who is guilty of an inattention to the due proportion between crimes 
and punishments forgets the main part and principle of his duty. If he does it 
in favor of the criminal and not agaiust him, it is something more excusable." 

The ablest debaters in the House participated in these pro- 
ceedings; but by far the most notable argument delivered in the 
House or the Senate was a speech delivered in the House on January 
17, 1905, by Hon. W. Bourke Cochran, of New York. It is no 
exaggeration to say that it would not suffer by comparison with 
the best effort of Edmund Burke. His tribute to the judiciary 
in the closing paragraph is worthy of notice: 

"Sir, of old the Ark of the Covenant was held by the chosen people so sacred 
that to look upon it was sacrilege, to touch it was death. We read that once 
when carried in solemn procession it tottered, and a bystander, fearing it would 
fall, rushed forward to support it. No sooner had his hand touched it than he 
was stricken dead by the act of God. What is the lesson taught by this awful 
tragedy to all the generations that have followed ? Surely the touch of a mortal 
hand could not have effaced or obscured the characters engraved on the tables of 
stone by the power of Almighty God. That rash bystander was stricken dead 
because his hand, not having been consecrated to the service of the ark, was not 
sufficiently clean and pure to touch it. 

"Sir, the judiciary is the sanctuary of our political temple. It is the deposi- 
tory of our constitutional system. The object of our constitution is first and 
above all to establish justice. To the judiciary is entrusted the scales in which 
conflicting claims of men must be weighed with absolute impartiality, and the 
great sword which may never be drawn except to defend right, to resist wrong, 
to make liberty secure, and justice supreme. If the scales are to be always 
open, this House must insist that the hands which hold them shall always be 
impartial. If the sword of justice is to be always efficient for right, for liberty, 
for the life of the Republic, this House must be vigilant in requiring that the 
hands which wield it shall not merely be dedicated specially to its service, but 
that they shall always be unspotted, aye, sir, that they shall be immaculate, that 
whoever draws it through avarice or vengeance shall bring down immediate 
condemnation on his own head." 

A question presented in all impeachment trials in the United 
States up to this time has been whether or not an impeachable is 
necessarily an indictable offense. The conclusion of all the learning 
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upon this subject is that the House has the right to impeach and 
the Senate the right to try a judicial officer for any misbehavior 
or misconduct which evidences his unfitness for the bench, without 
reference to its indictable quality. It may be said that all history 
and all precedents agree upon this proposition. It ts a singular 
fact that while this question is so thoroughly settled, in every 
impeachment trial the contention has been made that no officer 
can be impeached except for indictable offenses, and that, as there 
are no common law offenses against the United States, it follows 
that there can be no impeachment except for an offense expressly 
declared and made indictable by Act of Congress. Such a construc- 
tion would of course render the constitutional provision affecting 
impeachments a practical nullity, for Congress has defined and 
made indictable by statute comparatively few offenses. 

From the foregoing it appears that the phrase "high crimes and 
misdemeanors" means only that such offenses are high in the sense 
that they are perpetrated against the highest interests of the State 
and by persons occupying high places in its service ; for any person 
can commit a heinous crime, but only a person holding a high place 
can commit a high crime. Therefore the act may be a high crime 
though not even criminal nor unusual. 

This view was illustrated and confirmed in the article of impeach- 
ment involving the question of the residence of Judge Swayne in 
a district other than the one for which he was appointed, which 
is made a high misdemeanor by Act of Congress. 

A very interesting question of procedure arose out of an objection 
made to the introduction of certain evidence offered on the part of 
the managers of the House to prove what Judge Swayne stated 
before that Committee as a witness. Counsel for Judge Swayne 
sought to have this testimony excluded in view of the following 
United States statute: "No testimony given by a witness before 
either House or before any committee of either House of Congress 
shall be used as evidence in any criminal proceeding against him 
in any court except in a prosecution for perjury committed in 
giving such testimony." Under the rule obtaining in impeachment 
trials the presiding officer was permitted to rule On questions of 
evidence, as he actually did in this case, but some member of the 
Senate may ask that a vote be taken thereon, in which event the 
question of evidence must be submitted to the Senate for decision. 
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This was the procedure actually followed in this case, the presiding 
officer and the Senate concurring in excluding the testimony. 

On the 24th of February, 1905, the argument on the part of the 
managers for the House and counsel for Judge Swayne was con- 
cluded, and on the 27th of February the twelve articles were voted 
upon seriatim, each article being read by the Secretary of the 
Senate and the presiding officer putting the question in each case. 

Judge Swayne was acquitted by the Senate of the charges con- 
tained in every article of the impeachment, there not being a 
majority of the Senators voting guilty upon any one of the arti- 
cles; whereas under the rule of procedure and practice in said 
trials a judgment of acquittal shall be entered unless the impeach- 
ment be sustained by the votes of two-thirds of the members present. 
At the conclusion of the voting, the presiding officer instructed the 
secretary to enter a judgment of acquittal as follows: "Ordered 
and adjudged that said Charles Swayne be and he hereby is 
acquitted of the charges in said articles made and set forth." 

It remains only to be added here that the impeachment pro- 
ceedings as presented by the House were supported by a strictly 
non-partisan vote; whereas the judgment of acquittal on the part 
of the Senate was largely brought about by Kepublican votes, the 
Democrats with but few exceptions voting to sustain the articles 
as presented by the House. 

On the day after the acquittal, counsel for Judge Swayne in 
a formal communication to the president pro tempore respectfully 
requested that, in view of his acquittal, an allowance be made by 
the Senate to defray the expenses of his counsel and other expenses 
incurred by him in making his defense. It has not yet appeared 
what action the Senate has taken upon this communication. It is 
fair to suppose, however, that it. will be acted upon favorably. 



